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other arrangement, to the extent that
those payments are in excess of the
amount that the enrollee would owe if
the MCO, PIHP, or PAHP provided the
services directly.

§438.108 Cost sharing.

The contract must provide that any
cost sharing imposed on Medicaid en-
rollees is in accordance with §§447.50
through 447.60 of this chapter.

EFFECTIVE DATE NOTE: At 78 FR 42305, July
15, 2013, §438.108 was amended by removing
the reference ‘‘§§447.50 through 447.60” and
by adding in its place the reference ‘‘§§447.50
through 447.57”., effective Jan. 1, 2014.

§438.114 Emergency and
poststabilization services.

(a) Definitions. As used in this sec-
tion—

Emergency medical condition means a
medical condition manifesting itself by
acute symptoms of sufficient severity
(including severe pain) that a prudent
layperson, who possesses an average
knowledge of health and medicine,
could reasonably expect the absence of
immediate medical attention to result
in the following:

(1) Placing the health of the indi-
vidual (or, with respect to a pregnant
woman, the health of the woman or her
unborn child) in serious jeopardy.

(2) Serious impairment to bodily
functions.

(3) Serious dysfunction of any bodily
organ or part.

Emergency services means covered in-
patient and outpatient services that
are as follows:

(1) Furnished by a provider that is
qualified to furnish these services
under this title.

(2) Needed to evaluate or stabilize an
emergency medical condition.

Poststabilization care services means
covered services, related to an emer-
gency medical condition that are pro-
vided after an enrollee is stabilized in
order to maintain the stabilized condi-
tion, or, under the circumstances de-
scribed in paragraph (e) of this section,
to improve or resolve the enrollee’s
condition.

(b) Coverage and payment: General
rule. The following entities are respon-
sible for coverage and payment of
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emergency services and
poststabilization care services.

(1) The MCO, PIHP, or PAHP.

(2) The PCCM that has a risk con-
tract that covers these services.

(3) The State, in the case of a PCCM
that has a fee-for-service contract.

(c) Coverage and payment: Emergency
services—(1) The entities identified in
paragraph (b) of this section—

(i) Must cover and pay for emergency
services regardless of whether the pro-
vider that furnishes the services has a
contract with the MCO, PIHP, PAHP,
or PCCM; and

(ii) May not deny payment for treat-
ment obtained under either of the fol-
lowing circumstances:

(A) An enrollee had an emergency
medical condition, including cases in
which the absence of immediate med-
ical attention would not have had the
outcomes specified in paragraphs (1),
(2), and (3) of the definition of emer-
gency medical condition in paragraph (a)
of this section.

(B) A representative of the MCO,
PIHP, PAHP, or PCCM instructs the
enrollee to seek emergency services.

(2) A PCCM must—

(i) Allow enrollees to obtain emer-
gency services outside the primary
care case management system regard-
less of whether the case manager re-
ferred the enrollee to the provider that
furnishes the services; and

(ii) Pay for the services if the man-
ager’s contract is a risk contract that
covers those services.

(d) Additional rules for emergency serv-
ices. (1) The entities specified in para-
graph (b) of this section may not—

(i) Limit what constitutes an emer-
gency medical condition with reference
to paragraph (a) of this section, on the
basis of lists of diagnoses or symptoms;
and

(i1) Refuse to cover emergency serv-
ices based on the emergency room pro-
vider, hospital, or fiscal agent not noti-
fying the enrollee’s primary care pro-
vider, MCO, PIHP, PAHP or applicable
State entity of the enrollee’s screening
and treatment within 10 calendar days
of presentation for emergency services.

(2) An enrollee who has an emergency
medical condition may not be held lia-
ble for payment of subsequent screen-
ing and treatment needed to diagnose
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